BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
AND THE DEPARTMENT OF ENVI RONMENTAL QUALI TY
OF THE STATE OF MONTANA

NOTI CE OF PUBLI C HEARI NG ON
PROPOSED AMENDMENT, REPEAL
AND ADOPTI ON

(Al R QUALI TY)
( ASBESTOS)

( HAZARDOUS WASTE)
(JUNK VEHI CLES)
(MAJOR FACI LTI TY SI'TI NG
(METAL M NE RECLANATI ON)
( OPENCUT M NI NG)

( PUBLI C WATER SUPPLY)

( SEPTI C PUVPERS)

(SOLI D WASTE)

(STRI P AND UNDERGROUND M NE
RECLANATI ON)

( SUBDI VI SI ONS)

( UNDERGROUND STORAGE TANKS)
(WATER QUALI TY)

In the matter of the anendnent
of ARM 17.24.132, 17.24. 133,
17.24.134, 17.24.136,
17.24.1206, 17.24.1211,
17.24.1218, 17.24.1219,
17.24.1220, 17.56.101 and the
repeal of 17.24.1212
pertaining to revising

enf orcenent procedures under
the Montana Strip and

Under ground M ne Recl anmati on
Act, the Metal M ne

Recl amati on Laws and the
Opencut M ning Act, and the
amendnent of ARM 17. 30. 2001,
and 17.30. 2003, repeal of
17.30. 2005, 17.30.2006 and
17. 38. 606 and the adoption of
new rules | through VII
pertaining to providing
uniformfactors for

determ ning penalties

N N N’ e’ e e e e’ e e e e e e e " " e " e e e’

TGO Al Concerned Persons

1. On , 2006, at .m, the Board of
Envi ronnental Revi ew and the Ebpartnent of Envi ronment al Quality
will hold a public hearing at [address], Montana, to consider

t he proposed anendnent, repeal and adoption of the above- st at ed
rul es.

2. The Board and Departnment wll rmake reasonable
accomodations for persons wth disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Board no later than 5:00 p.m,

, 2005, to advise us of the nature of the
accommodati on that you need. Please contact the Board Secretary
at P.O Box 200901, Hel ena, Mntana 59620-0901; phone (406) 444-
2544; fax (406) 444-4386; or email ber@ut. gov.

3. The rules proposed to be anended provide as foll ows,
stricken matter interlined, new matter underli ned:

17.24.132 ENFORCEMENT: PROCESSI NG OF VI OLATIONS AND
PENALTIES (1) Except as provided in (4) ef—this—+ule, the
departnent shall i{ssue—a—neotice—of—violation—i+F send a
violation letter for a violation of the Act, this subchapter, or
the permt, license, or exclusion s identified as a result of
any inspection. The neotice violation letter nust be served and
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nmust state that the alleged violator- may, by filing a witten
response within 15 days of receipt of the notice, provide facts
to be considered in further assessing whether a violation
occurred and in assessing the penalty under (2).

(2)

penalty— The departnent may issue a notice of violation and
adm nistrative order for a violation identified in a violation
letter. The administrative order may assess a penalty, require
corrective action, or both.

(3) The person alleged violator may, within 26 30 days of
service of the statement—of proposed-penalty notice of violation
and order, respond in witing te—thestaterment and may request
an informal conference, a contested case hearing, or both, on
the issues of whether the violation occurred, whether the
abatement corrective action ordered by the departnent is
reasonabl e, and whether the penalty propesedto—be assessed is
proper.

4 If a contested case hearing has not been

r equest ed;—t-he—departnent—shall—mekefi-ndings—offaet—issue—a

H—82-4-361—MCA within 30 days of the date of service of the
order, the notice of violation and order becone final. If a
contested case hearing has been requested, the departrwent board
shall hold a hearing;,. make the findings of fact;, issue the
decision_ and, if a violation is found, order paynent of any
penal ty;~ as provided in 82-4-361, MCA

AUTH:  82-4-321, MCA
| MP:  82-4-337, 82-4-339, 82-4-361, MCA

REASON. The proposed anendnents to (1) and (2) conformthe
rule to HB 428 by requiring the Departnent to issue a violation
letter for all wviolations and giving the Departnent the
di scretion to issue an admnistrative order that my assess a
penal ty and/or require corrective action. The anendnent to (1)
al so deletes the requirenent that a violation be docunented by
an inspection. This requirenent is unnecessarily excludes
viol ations that may be di scovered during the Departnent’'s review
of records and is inconsistent wwth HB 428.

The proposed anendnent to (3) extends the tinme within which
a person charged with a violation has to request a contested
case hearing from20 to 30 days to be consistent with the tine
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within which a request for a contested case hearing nust be nade
under HB 428. The anendnment to (3) also replaces the word
"abatenment” with the phrase "corrective action" to reflect HB
428' s change in term nol ogy.

The proposed anmendnment del etes (4) because it is redundant
to (1) and (2) as anended.

Finally, the proposed anendnent to (5) reflects the
stream i ned enforcenent procedure of HB 428. Rather than a two-
step process requiring the Departnment to issue a notice of
violation followed by findings of fact and conclusions of |aw,
t he Departnent issues an order that becones final as a matter of
law unless the alleged violator requests a contested case
hearing wthin 30 days of service of the order.

17.24.133 ENFORCEMENT: ABATEMENT OF VI Q.ATI ONS AND PERM T

(5) through (6)(c) remain t he sanme, but are renunbered (1)
t hrough (2)(c).

AUTH:  82-4-321, MCA
| MP:  82-4-357, 82-4-361, 82-4-362, MCA

REASON. The proposed anmendnent deletes (1) through (4),
whi ch govern the Departnent's issuance of abatenent orders, and
whi ch are unnecessary given the enactnent of HB 428. HB 428
anends the Metal Mne Reclamation Act to authorize the
Department to require a violator to take necessary corrective
action within a reasonable period of tine to abate the
vi ol ati on.

17.24.134 ENFORCEMENT: ASSESSMENT AND WAI VER OF PENALTI ES
(1) The departnment shall consider the fellewng factors
identified in 82-4-1000, MCA, in determning whether—to

determ-ni-ng the anount of a penalty for the a violation-._







AUTH:  82-4-321, 82-4-361, MCA
| MP:  82-4-361, MCA

REASON:  The proposed anmendnent to (1) deletes the factors
for determ ning whether to institute an administrative civi
penalty action. Those factors are currently set forth in 82-4-
361, MCA, and need not be repeated in admnistrative rule. In
determ ning the anmount of a penalty, the proposed anmendnent to
(1) replaces the penalty factors <currently specified by
admnistrative rule with a reference to the penalty factors set
forth in 82-4-1002, MCA, reflecting the enactnment of HB 429. HB
429 standardized the factors that are used to calculate
penalties for violations of environnmental |aws.

Sections (2) and (3) pertaining to penalty paraneters are
proposed for deletion. The m ninum and maxi mum penalties, an
exception to the maximum penalty for a violation creating an
i mm nent danger or causing significant environnmental harm and
the inposition of daily penalties, are currently addressed in
82-4-361(1), MCA, and need not be repeated in admnistrative
rul e.

Section (4), which allowed the Departnent, when determ ning
the penalty, to consider the economc benefit derived by a
violator in commtting the violation, is proposed for deletion.
Section 82-4-1001(1)(d), MCA, enacted by HB 429, specifically
provi des economic benefit as a penalty factor, rendering (4)
unnecessary.

Section (5) is proposed for deletion because a provision
for allowing the paynent of a penalty according to a paynent
schedule is set forth in 82-4-1001(2), MCA as enacted by HB
429.

The proposed anendnent to (6) deletes the provision
allowing for waiver or nodification of a penalty because the
penalty is denonstrably unjust or denonstrably inadequate as a
deterrent. That provision is no |onger necessary because the
Department has that discretion under HB 429. Section 82-4-
1001(1), MCA, requires the Department to take into consideration
"other matters that justice may require"” in determning the
anount of a penalty. The proposed anendnent al so deletes the
provi sion prohibiting the Departnment fromwaiving or reducing a
penalty in order to offset the costs of abatenent, because that
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prohibition was codified in statute by enactnent of HB 429.
Section 82-4-1001(1)(f), MCA allows the Departnent to consider
only the anmount spent by the violator beyond that necessary to
abate the violation.

17.24. 136 NOHCES-AND CORDERS: | SSUANCE AND SERVI CE
(1) A-noti-ce—of—vi-elati-on,—statenent—of—proposed-—penatty;-

or an abatenent, suspension, or revocation order, an order to
reclailm—andother—orders O ders issued pursuant to the Act nust
be served upon the person to whomit is directed pronptly after
i ssuance by:

(a) delivering a copy of the netiece—statenment—or order in
person to the violator; or

(b) sending a copy of the netiece—statenment—or order by
certified mil to the violator at the address on the violator'
application for a license or permt or exclusion.

(2) Service is conplete upon tender of the netice-
statement—or order in person. Service by mail is conplete upen
I T I | e L

forth above within three business davé after the date of mai | i ng
and is not inconplete because of refusal to accept.

AUTH:  82-4-321, MCA
| MP:  82-4-341, 82-4-357, 82-4-361, 82-4-362, MCA

REASON:  The proposed anmendnent replaces the references to
"notice of violation,” "statenent of proposed penalty,”
"abatenment order,"” "suspension order," "revocation order,"
and/or "order of abatement” in (1) and (2) wth the term
"order." This amendnent reflects the enactnent of HB 428 which
aut horizes the Departnment to issue an "order" specifying the
factual and | egal basis for the violation, the penalty, and any
necessary corrective action rather than issuing a notice of
violation, a statenment of proposed penalty, and abatenent order.
The anendnent also uses the term "order” to be inclusive of
suspension or revocation orders, orders to reclaim and any
ot her order issued by the Departnent.

The anmendnent to (2) al so provides that service of an order
is conpleted within three business days after the date of
mai ling rather than upon the date of mailing to be consistent
with HB 428.

17.24.1206 NOTI CES, ORDERS OF ABATEMENT AND CESSATI ON
ORDERS: | SSUANCE AND SERVICE (1) remains the sane.
(2) A notice of nonconpliance, notice of violation, and
penalty order, or cessation order nust be
served upon the person to whomit is directed or his designated
agent pronptly after issuance by:
(a) through (5)(e) remain the sane.

AUTH:  82-4-204, MCA
| MP:  82-4-251, MCA
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REASON:. The proposed anendnent to (2) inplenments HB 428.
Under HB 428, the Department is required to issue a penalty
order that may becone final by operation of law rather than a
statenent of proposed penalty.

17.24.1211 PROCEDURE FOR ASSESSMENT AND WAIVER OF CVIL
PENALTIES (1) remains the sane.

(2) Wthin 36 90 days after issuance of the notice of
nonconpl i ance, the departnent shall serve a notice of violation
and propesed penalty order or notice of violation and waiver of
penalty. Failure to serve the notice of violation and proposed
penalty within 36 90 days is not grounds for dismssal of the
penalty unl ess the person agai nst whom the penalty is assessed
denonstrates actual prejudice resulting fromthe delay and nmakes
objection in the normal course of admnistrative review If the
notice of violation and prepesed penalty order is tendered by
mail at the address of the person, as set forth in the permt in
case of a permttee, and he or she refuses to accept delivery of
or to collect such mail, service is conpleted upon such tender.
In order to contest the fact of violation or the anount of
penalty, the person charged with the violation nust file a
witten request for hearing to the board of environnental review
within 206 30 days of service of the notice of violation and
propoesed penalty order. The hearing nust be a contested case
hearing in accordance with 82-4-206, MCA I f the departnent
vacates the notice of violation, it shall also vacate the notice
of nonconpliance. At any tine after issuance of the notice of
viol ati on and prepesed penalty order and before commencenent of
the hearing, or, if a hearing is not requested, before issuance

Hrdi , [ , the notice
and order becone final, the person may confer wth the

departnment regarding the proposed penalty. After—thehearing
or—+H—a hearing—+s—hnot requested—after—the 20-day regquest
moriod | . Y I hal 1 : ol ;
fact—coneclusions—of aw—and order—

(3) The departnment shall determine the civil penalty in

accordance w th the-—peint—systemin-ARM-17-24-1212(2) 82-4-1001,

(45 The violation is mnor and the givil penalty may be

wai ved if under—ARM—17-24-1212 it receives—no—points—for
. I ot : I ot et

a consideration of the penalty factors set forth
in 82-4-1001, MCA, denonstrates that the violation is not of
pot enti al harm to public health, public safety, or the
environnent and does not inpair the adnministration of the Act.
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The departnent shall set forth the basis for waiving the penalty
in witing. The departnent nay not waive the penalty on the
basis that the waiver could be used to offset the costs of
abat enent .

AUTH:  82-4-204, 82-4-254, MCA
| MP: 82-4-254, MCA

REASON:.  The proposed anmendnent to (2) nakes a nunber of
nodi fications to inplement HB 428. First, the proposed
anmendnent repl aces "statenent of proposed penalty” with "penalty
order"” because the Departnment is required to issue a penalty
order rather than a statenment of proposed penalty under HB 428.
Additionally, the proposed anendnent extends the tinme within
which a person charged with a violation has to request a
contested case hearing from20 to 30 days to be consistent with
the tinme within which a request for a contested case hearing
nmust be made under HB 428. Furthernore, the proposed anendnent
provi des that the person charged with a violation may enter into
settl ement negotiations with the Departnent prior to the notice
and order becoming final rather than the Department's issuance
of findings of fact, conclusions of |aw and order. Under HB
428, the notice and order becone final by operation of lawif a
request for a hearing is not received, obviating the need for
the Departnent to issue findings of fact, conclusions of |aw and
order. Finally, the proposed anendnent del etes the requirenent
that the Departnent issue findings of fact, conclusions of |aw
and order either after the hearing or after the period of
requesting a hearing has expired. As previously indicated, a
noti ce and order issued under HB 428 becones final by operation
of lawif a request for hearing is not received. Thus, there is
no need for the Departnment to issue findings of fact,
concl usions of |aw and order. The requirenment that findings of
fact, conclusions of |law and order be issued follow ng a hearing
is set forth in HB 428 and, thus, does not need to be repeated
in this rule.

The proposed anendnent to (2) also allows the Departnment 90
days, rather than 30, to serve the notice of violation and
penalty order follow ng i ssuance of the notice of nonconpliance.
In practice, 30 days has proven to be an insufficient anount of
time within which to issue a notice of violation. |In order to
be consistent with federal regulations, an alleged violator is
afforded an opportunity to submt to the Departnent's Coal
Program a statenent of mtigating circunstances regarding the
occurrence of the violation and the assessnent of the proposed
penalty. The Coal Programthen reviews and responds in witing
to the statement of proposed circunstances. The Enf or cenent
Division takes into consideration the letter of mtigating
ci rcunstances and the Coal Programis response to the letter of
mtigating circunstances in issuing the notice of violation and
in calculating the proposed penalty. Gven the tinme it takes
for the alleged violator to submt a letter of mtigating
circunstances and for the Coal Programto review and respond in
witing, it is not possible for the Enforcenent Programto issue
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a notice of violation and penalty order within 30 days of the
i ssuance  of t he notice  of nonconpl i ance  w t hout a
nonconmensur ate conmm tnment of resources.

The proposed anendnment to (3) provides that penalties are
to be cal cul ated pursuant to 82-4-1001, MCA, a statute enacted
under HB 429, rather than ARM 17.24.1212(2). ARM 17.24.1212 is
bei ng repeal ed because its nethod of penalty calculation is
i nconsistent wwth HB 429, which standardized the penalty factors
that are considered for violations of environnmental |aws.

The proposed anmendnent al so del etes the provision allow ng
for the waiver of the penalty calculation from(3) and noves it,
with nodifications, to (4). Section (4) is a nore appropriate
section for the waiver provisions because it specifically
addresses mnor violations. The waiver provision is nodified to
provide that a decision to waive a penalty nust be based on
whet her the violation presents potential harmto public health,
public safety, or the environnent, or inpairs the Departnent's
adm ni stration of the Opencut Act rather than on the assignnent
of points under ARM 17.24.1212(2). This anmendnent i s necessary
because the point systemunder ARM 17.24.1212(2) is inconsistent
with HB 429 and is being repealed. Requiring a violation to be
of no potential harm to the environment and to not inpair
adm ni stration of the Qpencut Act assures that the violation is
sufficiently mnor to warrant waiver of a penalty and is
conparable to the threshold for waiving a penalty previously set
forth in (3) based on a point assessnent under ARM
17.24.1212(2). The waiver provision in (4) retains the
requirenents previously set forth in (3) that the Departnent
docunent the reason for waiving the penalty in witing and that
t he reason cannot be to offset the costs of abatenent.

17.24.1218 |INDIVIDUAL CIVIL PENALTIES: AMOUNT (1) I n
determ ning the anmount of an individual civil penalty assessed
under ARM 17.24.1217, the departnment shall consider the criteria
specified in ARM3I724-1212 82-4-1001, MCA, including:

(a) through (c) remain the sane.

(d) remains the sane, but is renunbered (2).

AUTH:  82-4-205, MCA
| MP: 82-4-254, MCA

REASON: The proposed anmendnent to (1) provides that
penalties are to be cal cul ated pursuant to 82-4-1001, MCA, a
statute enacted under HB 429, rather than ARM 17.24.1212(2). HB
429 standardi zed the penalty factors that are considered for
violations of environnental |aws. ARM 17.24.1212 is being
repeal ed because its method of penalty calculation is
i nconsistent with HB 429.

17.24.1219 | NDI VIDUAL CIVIL PENALTI ES: PROCEDURE FOR
ASSESSMENT (1) The departnent shall serve on each i ndividual
to be assessed an individual civil penalty and a notice of

Z oS LV - ,
pFepesed——+ndrv#daa#——e?¥ﬁL——ﬁeHaL%y?—ass$ssnen%7——fnetudkng——a
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and—eessa%ken—epdep V|olat|on and penaltv order

(2) The notice of
violation and penalty order becone a final

order 20 30 days after service upon the individual unless:

(a) the individual files within 20 30 days of service of
the notice of g v
violation and penalty order a request for hearing pursuant to
82-4-254(3), MCA; or

(b) through (4) remain the sane.

AUTH:  82-4-204, MCA
| MP: 82-4-254, MCA

REASON.  The proposed anendnents to (1) and (2) require the
Departnment to serve a notice of violation and penalty order on
an individual being assessed an individual civil penalty rather
than a notice of violation and notice of proposed individua
civil penalty assessnent. This anendment reflects enactnment of
HB 428. Under HB 428, the Departnent is required to issue a
penalty order rather than a statenment of proposed penalty.

The proposed anmendnment to (1) al so del etes the requirenent
that the penalty docunent give an explanation for the penalty as
well as its anpbunt. These requirenents are set forth in 82-4-
254(3)(a) and 82-4-1001, MCA. It is, therefore, unnecessary to
i npose these requirenents by adm nistrative rule.

In addition, the proposed anendnents to (2) extend the tine
wi thin which an individual being assessed an individual civil
penalty nust request a hearing, from 20 days to 30 days. This
amendnment reflects the enactnent of HB 428. Under HB 428, an
operator has 30 days to request a hearing follow ng receipt of a
notice of violation and penalty order.

17.24.1220 INDIVIDUAL COVIL PENALTIES: PAYMENT (1) If a
notice of HAeHwH i Vi
violation and penalty order becone a final erder in the absence
of a request for hearing er—abaterent—agreement, the penalty is
due upen—+issuance—of the finalorder within 30 days after the
expiration of the period for requesting a hearing.

(2) If an individual named in a notice of

i v violation and penalty order
files a request for hearing, the penalty is due
within 30 days after the issuance of a final admnistrative
order affirm ng, increasing, or decreasing the proposed penalty,
unl ess enforcenent of the order is stayed pursuant to 2-4-702,
MCA.

(3) If the department and the corporate pernmittee or

i ndi vi dual have agreed in witing on a plan for the abatenent of
or—conpH-ance—wi-th—the—unabated—order the violation, the
i ndi vidual named in a the notice of p#epesed—+ﬂd+v+daak—ekvkL
violation and penalty order may postpone

paynment until receiving either a final order stating that the
penalty is due on the date of the final order or a witten
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notice that abatenent er—coenpliance is satisfactory and the
penal ty has been w t hdrawn.
(4) through (8) remain the sane.

AUTH:  82-4-204, 82-4-205, MCA
| MP: 82-4-254, MCA

REASON: The proposed anendnments to (1), (2) and (3)
replace the term "notice of proposed individual civil penalty
assessnment” with "notice of violation and penalty order"” to
reflect HB 428. HB 428 requires the Departnent to issue a
penalty order rather than a statenment of proposed penalty.

The proposed anendnents to (1) and (2) also require the
paynment of a penalty within 30 days after the expiration of the
period for requesting a hearing rather than upon issuance of the
final order. Pursuant to HB 428, the notice of violation and
penal ty order becone final by operation of lawif a request for
hearing is not tinely made. 1In this instance, there is no final
order. Therefore, the deadline for paying the penalty had to be
keyed off of the expiration of the period for requesting a
hearing rather than the issuance of a final order.

Section (3) currently provides that an individual who has
entered into a witten agreement wth the Departnment for
"abatenment of the violation" or "conpliance with the unabated
order" may postpone paynent until receiving a final order
indicating that the penalty is due or has been w thdrawn.
Conpl i ance with an unabated order, however, is synonynous wth
t he abatenent of the violation. The proposed anendnent to (3),
therefore, deletes the two unnecessary references to "conpliance
wi th the unabated order."

17.30.2001 DEFINITIONS For purposes of ARM 17.30.2001
t hrough 17362006 17.30.2004, the followng terns have the
meani ngs or interpretations indicated bel ow and nust be used in
conjunction with and suppl enental to those definitions contained
in 75-5-103, MCA

(1) through (4) remain the sane.

Fule—
(7) through (9) remain the same, but are renunbered (5)
t hrough (7).

AUTH:  75-5-201, MCA
| MP:  75-5-611, MCA

REASON. These anendnents are necessary to nake the rule
consistent with New Rules | through VII.
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17.30. 2003 ENFORCEMENT ACTIONS FOR ADM NI STRATI VE
PENALTIES (1) through (6)(b) remain the sane.

(7) Inlieu of the notice letter under (2), the departnent
may issue an admnistrative notice together wth an
adm nistrative order if the departnent’'s action:

(a) remains the sane.

(b) seeks an admnistrative penalty only for an activity
that the departnent believes and alleges was or is a violation
of 75-5-605, MCA, and the violation was or is:

(i) remains the sane.

(iit) a violation of major extent and gravity as descri bed
in ARM17-30-2006 [NEWRULE 111].

(7) The departnent shall calculate a penalty in accordance
with [NEWRULES | through VI1].

(8) remains the sane, but is renunbered (9).

AUTH.  75-5-201, MCA
| MP:  75-5-611, MCA

REASON: These anendnents are proposed because ARM
17.30. 2005 and 17.30.2006 are proposed for repeal and to be
consistent with new rules | through VII.

17.56.121 DETERM NATI ON OF ADM NI STRATI VE PENALTI ES

(1) remains the sane.

(2) For each violation, the departnent shall assess the

A ' a penalty as provided in [NEW

RULES | through VII], and allowthe time for corrective action,
specified in the table in this rule. Pursuant to 75-11-525(4),
MCA, the departnent may suspend a portion of the nmaximum
adm ni strative penalty based on the cooperation and degree of
care exercised by the person assessed the penalty, how
expeditiously the violation was corrected, and whether
significant harm resulted to the public health or the
environment from the violation.

The chart on pages 17-6040 and 17-6041 remains the sane.

(3) and (4) remain the sane.

AUTH:  75-11-505, MCA
| MP: 75-11-505, 75-11-525, MCA

REASON.  The proposed anmendnent is necessary to conply with
HB 429, which requires that penalties for violations of certain
environmental laws be <calculated after consideration of
st andar di zed penalty factors.

4. The rules proposed for repeal are as follows:

17.24.1212 PO NT SYSTEM FOR CVIL PENALTIES AND WAl VERS
| ocated at pages 17-2383 through 17-2385, Administrative Rules
of Montana (AUTH.  82-4-204, 82-4-254, MCA, | MP:. 82-4-254, MCA)
is proposed for repeal because its provisions have been
superceded by HB 429. The factors the Departnent nust consider
under the Strip and Underground Mne Reclamation Act in
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determning a penalty are set forth in 82-4-254, MCA, as anended
by HB 429 and 82-4-1001, MCA, as enacted by HB 429.

17.30. 2005 FORMULA FOR DETERM NING ADM NI STRATI VE
PENALTIES |ocated at pages 17-3179 through 17-3182,
Adm ni strative Rules of Montana (AUTH  75-5-201, MCA; | MP:. 75-
5-611, MCA) is proposed for repeal because its provisions have
been superceded by HB 429 and new rules | through VII.

17.30.2006 EXTENT AND GRAVITY OF THE VIOLATION | ocated at
page 17-3183, Administrative Rules of Mintana (AUTH  75-5-201,
MCA;, | MP: 75-5-611, MCA) is proposed for repeal because its
provi sions have been superceded by HB 429 and new rules |
t hrough VII.

17.38.606 ADM NI STRATIVE PENALTIES | ocated at pages 17-
3673 through 17-3676, Admnistrative Rules of Mntana (AUTH:
75-6-103, MCA; | M 75-6-109, MCA) is proposed for repeal
because its provisions have been superceded by HB 429 and new
rules | through VII.

5. The proposed new rul es provide as foll ows:

NEWRULE | PURPOSE (1) This subchapter inplenents 75-1-
1001 and 82-4-1001, MCA, which provide factors for calculating
penal ti es assessed under:

(a) Title 75, chapters 2, 5, 6, 11 and 20;
Title 75, chapter 10, parts 2, 4, 5 and 12;
Title 76, chapter 4; and
Title 82, chapter 4, parts 1, 2, 3, and 4.
The purpose of the penalty cal culation process is to
calculate a penalty that is comrensurate with the severity of
the violation, that provides an adequate deterrent, and that
captures the econom c benefit of nonconpliance.

A~~~
NO O T
~— e

AUTH  75-2-111, 75-2-503, 75-5-201, 75-6-103, 75-10-204,
75-10-405, 75-10-503, 75-10-1202, 75-11-204, 75-11-505, 75-20-
105, 76-4-104, 82-4-111, 82-4-204, 82-4-321, 82-4-422, MCA

| MP: 75-1-1001, 82-4-1001, MCA

REASON: In 2005 the Montana Legi sl ature anended nost of

the environnmental laws admnistered by the Departnment to
standardi ze the factors that nust be consi dered when cal cul ati ng
penalties for violations of those |[aws. Some of the

environnmental laws had listed factors that nust be considered in
penalty calculations, but the factors varied from statute to
statute. Qher statutes did not list any penalty factors. As a
result, the Departnment cal cul ated penalties using a variety of
rules and penalty policies. HB 429 standardi zed the factors
that are considered for penalty calculations for violations of
environmental |aws. See 75-1-1001 and 82-4-1001, MCA

New Rul es | through VIl inplenment HB 429 by setting out the
details of how the statutory penalty factor will be used in the
penalty cal cul ation process. The statute and these rules are

MAR Notice No. 17-



-14-

necessary to achieve consistent and fair penalty cal cul ations
and to increase the efficient use of enforcenent staff.

NEW RULE Il DEFINITIONS The follow ng definitions apply
t hr oughout this subchapter:

(1) "Continuing violation" nmeans a violation that involves
an ongoi ng unlawful activity or an ongoing failure to conply
with a statutory or regulatory requirenent.

(2) "Extent" of the violation neans the violator’s degree
of deviation fromthe applicable statute, rule or permt.

(3) "Gavity" of the violation neans the degree of harm
or potential for harm to human health or the environnent, or
t he degree of adverse effect on the departnment’s adm nistration
of the statute and rul es.

(4) "Goss negligence” neans a high degree of negligence
or the absence of even slight care.

(5) "Nature" neans the classification of a violation as
one that harms or has the potential to harm human health or the
environment or as one that adversely affects the departnent’s
adm ni stration of the statute and rules.

(6) "Odinary negligence" nmeans the failure to use such
care as a reasonably prudent and careful person would use under
sim lar circunstances.

AUTH  75-2-111, 75-2-503, 75-5-201, 75-6-103, 75-10-204,
75-10-405, 75-10-503, 75-10-1202, 75-11-204, 75-11-505, 75-20-
105, 76-4-104, 82-4-111, 82-4-204, 82-4-321, 82-4-422, MCA

| MP: 75-1-1001, 82-4-1001, MCA

REASON: New Rule Il provides definitions of certain key
ternms that are used in the newrules. New Rule Il is necessary
to clarify the neaning of the rules and to achi eve consi stent
and fair penalty cal cul ati ons.

NEWRULE 111 BASE PENALTY (1) As provided in this rule,
t he department shall cal culate the base penalty by multiplying
t he maxi num penalty amount authorized by statute by an extent
and gravity factor fromthe appropriate base penalty matrix in
(2) or (3). In order to select a matrix from (2) or (3), the
nature of the violation nust first be established. The
departnent shall classify the extent of a violation as ngjor
noderate, or mnor as provided in (4). The departnment shal
classify the gravity of a violation as major, noderate or m nor
as provided in (5).

(2) The departnment shall use the following matrix for
violations that harm or have the potential to harm human heal th
or the environnent:

GRAVI TY
EXTENT Maj or Moder at e M nor
Maj or 0.70 0. 60 0. 50
Moder at e 0. 60 0.50 0. 40
M nor 0.50 0. 40 0. 30
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(3) The departnment shall use the followng matrix for
vi ol ati ons t hat adversely i npact t he departnent's
adm ni stration of the applicable statute or rules, but which do
not harm or have the potential to harm human health or the
envi ronment .

GRAVI TY
EXTENT Maj or Moder at e M nor
Maj or 0. 50 0. 40 0. 30
Moder at e 0. 40 0. 30 0. 20
M nor 0. 30 0. 20 0.10

(4) In determning the extent of a violation, the factors
that the departnment may consider include, but are not limted
to, the volume, concentration, and toxicity of the regul ated
substance, the severity and percent of exceedance of a
regulatory limt, and the duration of the violation. The
departnent shall determne the extent of a violation as follows:

(a) a violation has a major extent if it constitutes a
maj or deviation fromthe applicable requirenents;

(b) a violation has a noderate extent if it constitutes a
noder ate deviation fromthe applicable requirenents;

(c) a violation has a mnor extent if it constitutes a
m nor deviation fromthe applicable requirenents.

(5) The departnent shall determne the gravity of a
viol ation as foll ows:

(a) A violation has mpjor gravity if it causes harmto
human health or the environnment, poses a significant potential
for harm to human health or the environnent, results in a
rel ease of a regul ated substance, or has a significant adverse
impact on the departnment's admnistration of the statute or
rul es. Exanples of violations that may have major gravity
include a release of a regul ated substance wi thout a permt or
in excess of permtted limts, construction or operation wthout
a required permt or approval, or an exceedance of a maximm
contam nant |evel or water quality standard.

(b) A violation has noderate gravity if it:

(1) is not major or minor as provided in (a) or (c); and

(i) poses a potential of harm to human health or the
environment, or has an adverse inpact on the departnent's
adm nistration of the statute or rules. Exanples of violations
that nmay have noderate gravity include a failure to nonitor,
report, or nmake records, a failure to report a rel ease, |eak, or
bypass, a failure to construct or operate in accordance with a
permt or approval, mning or disturbing | and beyond a permtted
boundary, or a failure to provide an adequate perfornmance bond.

(c) Awviolation has mnor gravity if it poses a low risk
of harmto human health or the environnment, or has a | ow adverse
impact on the departnment's admnistration of the statute or
rul es. Exanples of violations that may have mnor gravity
include a failure to submt a report in a tinmely manner, a
failure to pay fees, inaccurate recordkeeping, and a failure to
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conply with a mnor operational requirenent specified in a
permt.

AUTH  75-2-111, 75-2-503, 75-5-201, 75-6-103, 75-10-204,
75-10-405, 75-10-503, 75-10-1202, 75-11-204, 75-11-505, 75-20-
105, 76-4-104, 82-4-111, 82-4-204, 82-4-321, 82-4-422, MCA

| MP: 75-1-1001, 82-4-1001, MCA

REASON: The first step in the penalty cal cul ati on process
is toidentify a base penalty as provided in New Rule I1l. The
base penalty is a percentage of the statutory maxi mum penalty.
The percentage varies depending on how the three statutory
factors of "nature", "extent", and "gravity" are wei ghed. New
Rule I'l'l defines these three statutory factors and creates two
matrices for determ ning the base penalty. The "nature" of a
violation is determ ned based on whether it harns or has the
potential to harm human health or the environment or whether it
is an admnistrative violation. The "extent” of a violation is
determ ned based on a consideration of factors that include the
vol une, concentration, and toxicity of the regul ated substance,
the severity and percent of exceedance of a regulatory limt,
and the duration of the violation. The "gravity" of a violation
is determ ned based on a consideration of factors that include
whet her a release has occurred, the degree of risk to human
health or the environnent, and the extent of inpact to the
Department’s ability to adm nister the statute and rules. New
Rule 11l is necessary to clarify how these statutory factors
will be inplenmented, and to ensure that a consistent penalty
cal cul ation process is used for all of the environnental |aws
subj ect to HB 429.

NEW RULE 1V ADJUSTED BASE PENALTY - C RCUMSTANCES, GOOD
FAI TH AND COOPERATI ON, AMOUNTS VOLUNTARILY EXPENDED (1) As
provided in this rule, the departnent may  consi der
ci rcunst ances, good faith and cooperation, and anmounts
voluntarily expended to calculate an adjusted base penalty.
Crcunstances may be used to increase the base penalty. Good
faith and cooperation and anounts voluntarily expended nay be
used to decrease the base penalty. The anount of adjustnent for
each of the above factors is based upon a percentage of the base
penal ty. The anmount of the adjustnent is added to the base
penalty to obtain an adjusted base penalty.

(2) The departnent may increase a base penalty by up to
30% based upon the circunstances of the violation. To determ ne
t he penalty adjustnment based upon circunstances, the departnent
shall evaluate a violator’s culpability associated with the
vi ol ati on. In determning the amount of increase for
ci rcunstances, the departnent's consideration nust include, but
not be limted to, the follow ng factors:

(a) how nmuch control the violator had over the violation

(b) the foreseeability of the violation;

(c) whether the violator took reasonable precautions to
prevent the violation;
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(d) the foreseeability of the inpacts associated with the
vi ol ation; and

(e) whether the violator knew or should have known of the
requi renent that was viol at ed.

(3) The departnment nmay increase a base penalty by:

i) 1%to 15% for ordinary negligence;
i1) 16%to 29%for gross negligence; and
ii) 30%for an intentional act.

(4) The departnent may decrease a base penalty by up to
10% based upon the violator's good faith and cooperation. The
departnment expects that a violator will act in good faith and
cooperate with the departnent in any situation where a violation
has occurred. The departnment may decrease the base penalty only
if the violator exhibits exceptional good faith and cooperati on.
In determning the amount of decrease for good faith and
cooperation, the department's consideration nust include, but
not be limted to, the follow ng factors:

(a) the violator’s pronptness in reporting and correcting
the violation, and in mtigating the inpacts of the violation;

(b) the extent of the violator’s voluntary and full
di sclosure of the facts related to the violation; and

(c) the extent of the violator’s assistance in the
departnent’s investigation and anal ysis of the violation.

(5) The departnent may decrease a base penalty by up to
10% based upon the anmounts voluntarily expended by the violator
to address or mtigate the violation or the inpacts of the
violation. The amount of a decrease is not required to match
the anmounts voluntarily expended. The departnment expects that a
violator wll expend the resources necessary to mtigate a
violation or the inpacts of a violation. In determning the
amount of decrease for anounts voluntarily expended, the
departnment’'s consideration nust include, but not be limted to,
the follow ng factors:

(a) expenditures for extra resources, including personnel
and equi pnent, to pronptly mtigate the violation or inpacts of
t he violation;

(b) expenditures, not otherwise required, of extra
resources to prevent a recurrence of the violation or to
elimnate the cause or source of the violation; and

(c) revenue lost by the violator due to a cessation or
reduction in operations that is necessary to mtigate the
violation or the inpacts of the violation. This does not
include revenue lost due to a cessation or reduction in
operations that is required to nodify or replace equi pnent that
caused the violation.

AUTH  75-2-111, 75-2-503, 75-5-201, 75-6-103, 75-10-204,
75-10-405, 75-10-503, 75-10-1202, 75-11-204, 75-11-505, 75-20-
105, 76-4-104, 82-4-111, 82-4-204, 82-4-321, 82-4-422, MCA

| MP: 75-1-1001, 82-4-1001, MCA

REASON: New Rule IV sets out procedures for adjusting the
base penalty based upon a consideration of the three statutory
factors of "circunstances", "good faith and cooperation", and
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"amounts voluntarily expended". New Rule IV provides for an
increase to the base penalty based upon circunstances. In
determ ning the adjustnment for circunstances, the rules require
a consideration of factors that reflect the culpability of the
vi ol ator under the circunstances. Rule IV provides for a
decrease to the base penalty based upon a consideration of
certain factors that reflect the good faith and cooperation of a
violator, and a decrease to the base penalty based upon certain
voluntary expenditures. New Rule IV results in an adjusted base
penal ty. New Rule 1V is necessary to clarify how these
statutory factors will be inplenented, and to ensure that a
consi stent penalty calculation process is used for all of the
environmental |aws subject to HB 429.

NEW RULE V TOTAL ADJUSTED PENALTY - DAYS OF VI OLATI ON

(1) The departnent may consider each day of each violation
as a separate violation subject to penalties. The departnent
may multiply the adjusted base penalty cal cul ated under [NEW
RULE V] by the nunber of days of violation to obtain a tota
adj usted penalty.

(2) For continuing violations, if the application of (1)
results in a penalty that is higher than the departnent believes
is necessary to provide an adequate deterrent, the departnent
may reduce the nunber of days of violation.

AUTH  75-2-111, 75-2-503, 75-5-201, 75-6-103, 75-10-204,
75-10-405, 75-10-503, 75-10-1202, 75-11-204, 75-11-505, 75-20-
105, 76-4-104, 82-4-111, 82-4-204, 82-4-321, 82-4-422, MCA

| MP: 75-1-1001, 82-4-1001, MCA

REASON.  The environnmental |aws provide the Departnent with
di scretion whether and how to bring enforcenent actions. Most
of the laws state that each day of violation constitutes a
separate violation. New Rule V clarifies that, in exercising
the its statutory enforcenment discretion, the Departnent may
[imt the nunber of days for which it assesses penalties if an
assessnent for the full nunber of violation days would result in
a penalty that was higher than the departnent believes is
necessary to provide an adequate deterrent. Under New Rule V,
the adjusted base penalty calculated under New Rule IV is
multiplied by the appropriate nunber of days to arrive at a
total adjusted penalty. New Rule V is necessary to clarify how
the Departnent will calcul ate the nunber of days of violation.

NEWRULE VI TOTAL PENALTY - HI STORY CF VI OLATI ON, ECONOM C
BENEFIT (1) As provided in this rule, the departnent may
increase the total adjusted penalty based upon the violator's
history of violation as defined in 75-1-1001(1)(c) and 82-4-
1001(1)(c), MCA, and based upon the econom c benefit that the
vi ol ator gained by del aying or avoiding the cost of conpliance.
Any penalty increases for history of violation and economc
benefit nust be added to the total adjusted penalty cal cul ated
under [NEWRULE V] to obtain a total penalty.
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(2) The departnent may calcul ate a separate increase for
each historic violation. The amount of the increase nust be
calculated by nultiplying the adjusted base penalty cal cul ated
under [NEW RULE 1V] by the appropriate percentage from (3)
This anmount nust then be added to the total adjusted penalty
cal cul ated under [ NEW RULE V].

(3) The departnent shall determne the gravity of each
historic violation in accordance with [NEWRULE I11(5)]. The
departnment may increase the total adjusted penalty for history
of violation using the follow ng percentages:

(a) for each historic violation with major gravity, the
penalty increase may be 21%to 30% of the adjusted base penalty
cal cul at ed under [ NEW RULE 1V]

(b) for each historic violation with noderate gravity, the
penalty increase may be 11%to 20% of the adjusted base penalty
cal cul ated under [ NEWRULE IV]; and

(c) for each historic violation with mnor gravity, the
penalty increase may be 1% to 10% of the adjusted base penalty
cal cul at ed under [ NEW RULE V]

(4) If aviolator has multiple historic violations and one
new violation, for which a penalty is being calcul ated under
these rules, the percentages from (3) for each historic
viol ati on nust be added together. This conposite percentage may

not exceed 30% The conposite percentage nust then be
mul tiplied by the adjusted base penalty for the new violation to
determ ne the anpunt of the increase. The increase nust be

added to the total adjusted penalty for the new violation
cal cul ated under [ NEW RULE V].

(5) If a violator has one historic violation and multiple
new vi ol ations, each with a separate penalty cal cul ati on under
these rules, the adjusted base penalties for the new violations
cal cul ated under [NEW RULE |V] nust be added together. Thi s
conposite adjusted base penalty nmust then be nmultiplied by the
percentage from(3) for the historic violation to determ ne the
amount of the increase. The increase nust then be added to the
sum of the total adjusted penalties calculated for each new
vi ol ati on under [ NEW RULE V].

(6) If a violator has nultiple historic violations and
mul ti ple new violations, for which a separate penalty is being
cal cul ated under these rules, the percentages from (3) for each
historic violation nust be added together, not to exceed 30%
and the adjusted base penalties for each new violation
cal cul ated under [NEW RULE 1V] nust be added together. The
conposite adjusted base penalties nust be multiplied by the
conposite percentage to determ ne the anmount of the increase.
The increase nust be added to the sum of the total adjusted
penal ties cal cul ated for each violation under [ NEWRULE V].

(7) The departnent may increase the total adjusted
penalty, as calcul ated under [ NEW RULE V], by an anount based
upon the violator's econom c benefit. The departnent shall base
any penalty increase for econonmic benefit on the departnment’s
best estimate of the costs of conpliance, based upon information
reasonably available at the tinme it calculates a penalty under
these rules. The econom c benefit nust be added to the tota
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adj usted penalty calculated under [NEW RULE V] to obtain the
total penalty.

AUTH  75-2-111, 75-2-503, 75-5-201, 75-6-103, 75-10-204,
75-10-405, 75-10-503, 75-10-1202, 75-11-204, 75-11-505, 75-20-
105, 76-4-104, 82-4-111, 82-4-204, 82-4-321, 82-4-422, MCA

| MP: 75-1-1001, 82-4-1001, MCA

REASON: New Rule VI sets out the procedures for increasing
the total adjusted penalty, calcul ated under New Rule V, based
on certain qualifying prior violations. The definition of what
constitutes a qualifying prior violation is set out in statute.
New Rule VI provides the anmount of the adjustnent for prior
vi ol ations, and sets out procedures for naking the adjustnent
when there are nultiple violations. Under New Rule VI, the
total adjusted penalty cal cul ated under New Rule V is adjusted
for prior violations to arrive at a total penalty. New Rule VI
is necessary to clarify how the Departnent will calculate the
adj ustnment for prior violations.

NEW RULE VI1 OTHER MATTERS AS JUSTI CE MAY REQUI RE

(1) The departnment may consider other matters as justice
may require to increase or decrease the total penalty. The
departnment may not decrease the penalty to offset the costs of
correcting a violation.

AUTH  75-2-111, 75-2-503, 75-5-201, 75-6-103, 75-10-204,
75-10-405, 75-10-503, 75-10-1202, 75-11-204, 75-11-505, 75-20-
105, 76-4-104, 82-4-111, 82-4-204, 82-4-321, 82-4-422, MCA

| MP: 75-1-1001, 82-4-1001, MCA

REASON: New Rule VII provides that the Departnent may
consider the statutory penalty factor of "other nmatters as
justice may require"” to either increase or decrease a penalty.
New Rule VIl does not attenpt to define the scope of this
factor, except by prohibiting any adjustnent to offset the costs
of correcting the violation. The Departnent expects that this
factor will be used only when, based on particular facts and
ci rcunstances, the application of the factors in New Rules |
t hrough VI would result in an injustice.

6. Concerned persons may submit their data, views or
argunents, either orally or in witing, at the hearings.
Witten data, views or argunents may also be submtted to the
Board Secretary at Board of Environnmental Review, 1520 E. Sixth
Avenue, P.O Box 200901, Hel ena, Mntana, 59620-0901; faxed to
(406) 444-4386; or emailed to ber@t.gov, no later than 5:00
p. m, , 2006. To be guaranteed consideration,
mai | ed conments nust be postmarked on or before that date.

7. , attorney for the Board, or another
attorney for the Agency Legal Services Bureau, has been
designated to preside over and conduct the hearing.
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8. The Board and Departnent maintain a |ist of interested
persons who wish to receive notices of rulemaking actions
proposed by this agency. Persons who wish to have their nane
added to the list shall nmake a witten request that includes the
name and nmailing address of the person to receive notices and
specifies that the person wishes to receive notices regarding:
air quality; hazardous waste/waste oil; asbestos control;
wat er/ wast ewat er treatnent plant operator certification; solid
wast e; junk vehicles; infectious waste; public water supplies;
public sewage systens regulation; hard rock (nmetal) mne
reclamation; mgjor facility siting; opencut mne reclamation

strip mne reclamation; subdi vi si ons; renewabl e energy
grants/l oans; wastewater treatnent or safe drinking water
revol vi ng grants and | oans; wat er quality; CECRA;

under ground/ above ground storage tanks; MEPA;, or general
procedural rules other than MEPA. Such witten request may be
mailed or delivered to the Board Secretary at Board of
Environnmental Review, 1520 E. Sixth Ave., P.O Box 200901,
Hel ena, Montana 59620- 0901; faxed to (406) 444-4386; enumiled to
ber @t .gov; or may be nmade by conpleting a request form at any
rul es hearing held by the Board.

9. The bill sponsor notice requirenments of 2-4-302, MCA
apply and have been fulfilled.

Revi ewed by: BOARD OF ENVI RONVENTAL REVI EW
BY:

JOHN F. NORTH JOSEPH W RUSSELL, M P.H.,

Rul e Revi ewer Chai r man

DEPARTMENT OF ENVI RONVENTAL
QUALI TY

BY:

RI CHARD H. OPPER, Director
Certified to the Secretary of State , 2005.
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